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FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enpl oynment and
Training Act (CETA or Act), 29 U.S.C. §§ 801-999 (Supp. V
1981), and the inplenmenting regulations at 20 CF. R Parts
675-80 (1990). YV

BACKGROUND

The Grant Officer excepted to that part of the March 25,

1988, Adm nistrative Law Judge's (ALJ) Decision and Order (D. and

0.) which waived repaynent of $164,277.00 in disallowed CETA

¥V CETA was repeal ed effective Cctober 13, 1982 and repl aced by
the Job Training Partnership Act, 29 U S.C. §§ 1501-1791 (1988),
but CETA administrative or judicial proceedings pending as of
that date were not affected. 29 U.S.C. § 1591(e). _

1990 was the |ast year that CETA regul ations were published
in the Code of Federal Regul ations.
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grant costs claimed by the Respondent, Ya-Ka-Ama |Indian Education
and Devel opnent, Inc. (Ya-Ka-Ama or Gantee). The disall owed
costs resulted from Ya-Ka-Ama's failure to produce or adequately
reconstruct mssing organizational records and the Departnment
auditors' determnation that nost of the available records were
unaudi table. The ALJ affirmed the Grant Oficer's determ nation
that Ya-Ka-Ama was unable to substantiate the eligibility of
certain CETA participants; that Ya-Ka-Ama enployed a relative of
a menber of the Board of Directors in violation of the anti-
nepotism regulation; and the chaotic state of Ya-Ka-Am's books
and records was indicative of inproper accounting nmethods and
mai nt enance of records to insure that CETA grant funds had been
expended for grant purposes. The ALJ agreed that these objective
findings were not in accord with the relevant pertinent
regul ations. D. and 0. at 3.

The ALJ concluded, however, that because the auditors did
not allege any findings of fraud during the audit period, that he
had the authority to waive the Department's recoupnent of the
disallowed costs. D. and 0. at 5. The ALJ relied in part, on
the general prescription in the Ninth Grcuit Court of Appeals'

remand decision in Quechan Indian Tribe v. U S. pep't of Labor,

723 F.2d4 733 (1984), "to consider the 'equities'. .. prior to
ordering the repaynent of disallowed or questioned costs", as
well as the authority, found in the regulations at 20 C. F. R

§ 676.88(c), to allow otherwi se msspent funds. D. and 0. at 4.
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DI SCUSSI ON
The courts have held that CETA section 106(d) authorizes
Secretarial discretion to order repaynent of disallowed costs as
a corrective action, ¥ or to waive recoupnent of disallowed CETA

costs, provided such discretion is exercised in accordance with

the Act and the inplenmenting regulations. ¥ See Action. lnc.

v. _Donovan, 789 F.2d 1453, 1459-60 (10th Cr. 1986); Ln the

¥ The applicable portion of Section 106(d) provides: "“If the
Secretary concludes that any recipient of funds under this
chapter 1s failing to conply with any provisions of this chaﬁter
. . . the Secretary_shall have authority to ... order suc
sanctions or corrective actions as are appropriate, including the
repayment of m sspent funds. "

29 U.S.C. § 816(d)(l) (enphasis added).
¥ 20 CF.R § 676.88 provides as follows:

(c) Allowability of certain questioned costs. In any
case in which the Gant Oficer determnes that there

is sufficient evidence that funds have been m sspent,
the Gant Oficer shall disallow the costs, except that
costs associated with ineliaible participants and
public service employment programs nmay be al |l owed when
the Gant Oficer finds:
(1) The activity was not fraudul ent and the
violation did not take place with the
know edge of the recipient or the
subreci pient; and
(2) I'mmedi ate action was taken to renove the
ineli?[b[e_participant; and
(3) Eligibility determ nation procedures, or
other such management systens and nmechani sns
required in these regulations, were properly
fol l owed and nonitored; and
(4) Immedi ate action was taken to renedy the
probl em causi ng the questioned activity or
ineligibility, and
(5) The magnitude of the questioned costs is
not substantial.
(Emphasi s added).
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Matter of Worcester CETA Consortium Case No. 82-CETA- A-166, Sec.

Final Dec. and Order, June 24, 1992, slip op. at 3-5.

The regul ations inplenenting Section 106(d) provide that if
di sal | owed costs associated with ineligible participants and
public service enploynent prograns are to be allowed, the G ant
Oficer nust determne that the five requisite conditions are

present. Chicano Education and Manpower Services v. U S. pep't

of Labor, 909 r.2d4 1320, 1327 (9th Gr. 1990). (Secretary

promul gated 20 C.F.R § 676.88(c) to inplenent the "special
circumstances" | anguage of Section 106(d)(2)). An agency is
required to followits own regulations, particularly since the
exception to the statutory presunption in favor of repaynent is
narrow, and the Secretary need not go beyond the factors covered
by the regulation); Blackfeet Tribe v. U S Dpep't of lLabor, Case
No. 85-CPA-45, Sec. Final Dec. and Order, Dec. 2, 1991, slip op.

at 4: US. pep't of Labor v. Rockingham/Strafford Employment and

Training Consortium Case No. 81-CTA-363, Sec. Dec. and Order of
Remand, Mar. 11, 1991, slip op. at 3-4.

Only $12,733 of the disallowed costs involve questioned
participant eligibility and are therefore subject to the waiver
provision. Joint Exhibits 1 and 2. The balance of the
di sall owed costs are attributable to Ya-Ka-Ama's i nadequate
adm ni strati on and managenent of the program and the nepotism

charge and are therefore beyond the scope of the recoupnent

wai ver provi sion.
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The ALJ waived recoupnent of all of the disallowed costs
based on the auditors not alleging any findings of fraud with
regard to Ya-Ka-Ama's inadequate record keeping, and his finding
that the Departnent of Labor did not provide sufficient guidance
to Ya-Ka-Ama's board regardi ng necessary accounting procedures.
D. and 0. at 4. The ALJ inplicitly found that YaKa-Amafailed
to nmeet the required regulatory condition to naintain and nonitor
t he managenent systens and nmechani snms necessary to adequately
administer its CETA program Id. at 3. Further, Ya-Ka-Am did
not renove the ineligible participants or take inmediate action
to renedy the problem causing the questioned activity, therefore
it failed to neet two other requirenents of the regulation
necessary to waive the recoupnment of disallowed costs. See
Rockingham/Strafford, slip op. at 4-5; Central Tribes of the
Shawnee Area, Inc. v. U S. Dep't of Labor, Case No. 85-CPA-17,

Sec. Final Dec. and Order, Dec. 14, 1989, slip op. at 3-5;

California Indian Consortium Case No. 85-CTA-124, Sec. Final
Dec. and Order, COct. 25, 1988, slip op. at 6.

The ALJ's determnation that the "special circunstances”
| anguage in Section 106(d)(2) obligated himto consider such
special circunstances in this case, D. and 0. at 4, was in error,
since the "special circunstances" phrase pertains only to costs
arising under public service enploynent prograns specified in
Section 106(d)(2). Such consideration is not obligatory with

regard to other instances which result in disallowed costs. see

Chicano, 909 F.2d4 at 1326.
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A CETA grantee's failure to secure and maintain adequate
program and financial records for review by Governnent auditors
may appropriately result in a determnation that the grant funds

were misspent. See city of QGakland v. Donovan. 703 F.2d 1104,

1107, nodified 707 rF.2d 1013 (9th Cr. 1983) (where a CETA
grantee can only show the results of a program and cannot provide
adequat e evidence to show how and where the grant nonies were
spent, this failure supparts a determnation that the Act was

violated); Mntaonmerv Countv. Marvliand v. U. S. Dep't of Labor, 757

F.2d 1510 (4th Cir. 1985) (the burden of producing docunentation
to support its CETA expenditures is on the grantee).

After reviewing the case record, | am persuaded that there
IS no reason to excuse Ya-Ka-Ama's failure to maintain the
organi zation's program and financial records. The records were
apparently either msplaced or taken when the organization
underwent personnel changes. The security of an organization's
records in times of change is not an unusual responsibility for
its admnistration. There is nothing in the record to suggest
that to do so was beyond the yva-Ka-ama Board of Directors
control, or of its program nanagers. The Departnment cannot be
faulted for the sorry state of Ya-Ka-Ama's records, even if |
accept the aLJ's determnation that there was an untinely del ay
intransmtting a copy of the audit report to the Gantee. The
m shandling of the records occurred |ong before the audit took

place, let alone the issuance of the report.
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ORDER
That part of the aLJ's order of March 15, 1988 waiving
repaynment of $164,277.00 is REVERSED. The Ya-Ka-Ama | ndi an
Education and Devel opnent, Inc. is ordered to repay to the u.s.
Department of Labor $164,277.00 from non-Federal funds.

M| waukee, Wsconsin v. Donovan, 771 F.2d 983, 993 (7th Cr.
1985) .

SO ORDERED.

-— y

Secretary of Labor

Washi ngton, D.C
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